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8 SUPERSEDEM  BY RIGHT PETIOON FOR STAY PENDING APPEAT, RULE
9 INTERLOCUTORYAPPEAT, IN THE UNITED STATES OF AMERIC
10 COURT OFAPPEAT,S FOR THE NINTH CIRCUIT
11 CITIZENS OF Tlv UNITED STATES OF

' 12 A< RICA STATE OF CALIFORNIA, lrelated cases USDC-CES -91-0768 DFL/JFM,
13 EX REL. ARMAN & HUTCHENS, AlQA: )2:10-cv-232 FCD CMK PS# USCFC No. 09-207 L
14 TWO MINERS & 8000 ACRES OF LAND, ICIRCUIT N . 09-17411, 9-70047, 09-71150
15 T.W. ARMAN and JOHN F. HUTCHENS ) BREACH OF P NT TITLE SUPEMEDEM
16 IRON MOUNTAIN MINES, INC. ET AL IWRIT DE EJECTIONE FIRMAE; WASTE
17 œantees, Patintees; Owner & Operator. IPETITION FOR ADVERSE CLATMS WRITS
18 v. )OF POSSESSION & EJECTMENT; FRAUb &
19 USDC-CES respondent & DEFENDANT ) DECLARED DETRIMENT & CONTINUGY
20 UMTED STATES OF AMERICA INEGLECT & FAH,URE: TREBLE DAMAGES
21 STATE OF CMIFORMA; Grantors IJOGT AND SEVEQAI, TRESPASSERS VOm
22 WRONGFUL TAKING UNDER A FALSE ) AND VACATE, REMISSION & REVERSION
23 PRETENSE OF OFFICIM RIGHT. IDETGUE SUR BAH,MENT, CORAM NOBIS
24 380. In an adion brought by a person out of possesslon of real property, to determine an ad-
25 verse claim of an interest or estate therein, the person making such adverse claim and person

26 in possession may be joined as defendants; and if the judgment be for the plaintil, he may
27 have a writ for the possession of the premises, as against the defendants in the action, against
28 wiom the judgment has passed.
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5 GTERVENTION COMPT,ATNT & CITIZENS'ARREA OF JUDICTAT,TAKING
6 SUPERSEDEAR BYRIGHT PETITIONFOR STAY PEO ING APPEAT.RULES
7 INTERLOCUTORYAPPEAT, IN THE UNITED STATES OF AMERIC
8 COURT OFAPPEAT,S FOR THE NINTH CIRCUIT
9 CITIZENS OF 'THE UNITED STATES OF
10 AMERICA STATE OF CALIFORMA, lrelated cases USDC-CES -91-0768 DFL/JFM,
11 EX REL. ARMAN & HUTCHENS, aka: )2:10-cv-232 FCD CMK PS, USCFC N/.09-207 L
12 1+0 MTNERS & 8000 ACRES OF LAND, ICIRCUIT Nos.09-17411, 09-70047, 09-71150
13 T.W. ARMAN and JOHN F. HUTCHBNS, ) BREACH OF PATENT TITLE SUPEMEDE
14 IRON MOUNTAIN MINES, INC. ET AL IQUI FWM QUO GWJUMNFO, PAIIENSPATRIAT:'
15 Grantees. Patentees; Owner & Operator. IPETITION FOR ADVERSE G,AIMS WRIT:
16 v. IDEPRWATIONS OF CONSTITUTIONALLY
17 USDC-CES respondent & DEFENDANT ) PROTECTED CIVIL RIGHTS; FALSE CLAIMS
18 UNITED STATES OF AMERICA ICONSTX TIONAL QUESTION CERM CATE
19 STATE OF CALIFORNIA; Grantors IABUSE OF DISCREHON & PROCESS,
20 WRONGFUL TAKWG UNDER A FALSE IEQUAL PROTECTION & LIBERTY.
21 PRETENSE OF OFFICX  RIGHT. IMALICIOUS PROSECUTION FOR CRTME O
22 TIRE 18, j241,9242,9245 ) INFAMY EX POST FACTO, ATTAINDER.
23 381.Any two or moa persons clalmlng any estate or lnterest in Iands under a common sourc
24 of titlw whether Iolding as tenants in common, joint tenants, êoparceners, or in severaltp
25 may unite in an aetion against any person elaiming all adverse estate or interest theœiw for
26 the purpose of determining such adverse claim, or of establlshing such commtm source of title
27 or of declaring the same to be held in trust, or of removlng a Cloud Upon the Same.
28 IApproved March 24; elect July 1, 1874.1
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5 INTERVENTION COMPT,MNT & CITIM NS' ARREST OF JUDICTAT, TAKING
6 SUPERSEDEAS BY RIGHT PETITION FOR STAY PENDING APPEAT, RULES
7 INTERLOCUTORYAPPEAL IN THE UM TED STATES OF AMERIC
8 COURT OF APPEAI,S FOR THE NINTH CIRCUIT
9 CITIZENS OF THE UNITED STATES OF

10 AG RICA STATE OF CMIFORMA, lrelated cases USDC-CES -91-0768 DFL/JFM,
11 EX REL. ARMAN & HUTCHENS, aka: )2:10-cv-232 FCD CMK PS, USCFC No. 09-207 L
12 TWO MINERS & 8000 ACRES OF LAND, ICGCUIT Nos. 09-17411, 09-70047, 09-71150
13 T.W. ARMAN and JOHN F. HUTCHENS, ) BREACH OF PATENT TITLE SUPEMEDEX
14 IRON MOUNTAIN MINES, INC. ET AL ILETTERS OF MARQUIS AND REPRISM,;
15 Grantees, Patentees; Owner & Operator. IAPPLICATION FOR EX PARTE WRIT OF
16 v. ) POSSESSION EXECUTED UNDER OATH:
17 USDC-CES respondent & DEFENDANT ) ADMINISTRATWE MANDAMUS REMEDY
18 UNITED STATES OF AMERICA ILOCATORS VESTED AND ACCRUED
19 STATE OF CALIFORNIA; Grantors ) EXISTGG RIGHTS OF EXCLUSWE
20 ACTUAL, DEFAMATION FREEHOLD, ) POSSESSION AND ENJOYMENT. DEMAND:
21 & PENAL DAMAGES, EJECTMENT. ) NAME CLEAM G HEARING, JURY TRIAL
22 SURRENDER OF PRESENT POSSESSION COMPELLED BY LETTERS PATENTS
23 PETITION TO STRGE FOR FM UD UPON THE COURTS & FALSE CLAIMS,
24 RECKLESS NEGLIGENT ENDANGERMENT PIJBLIC TRUST DOCTRINE
25 JUDGMENT OF COURT & CONSENT DECREE ENJOINED, VACATED, AND SET ASDE
26 Ejectment, 426 n. Quiet title, action t@, 738. Intervention, Eminent Domain 1244.
27 IRON MOIJNTY  MINE REVERSIONER CREATION BY LETTERS PATENTS

28 Qui /J-: wrongful taking under a false pretense of omcial right.
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1 Eritis lnsuperablles, sifueritis inseparablles. Explosum est 2//Iz# dlverbium: .lNvfdd, A impera,
2 cum rfifx xt verte.x imperii in obedlentium consensus rata sunt. Breve Soke A Parens Patriae.
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1 It is a fnmiliar ''maxim that a statutory term is generally presumed to have its common 1aw mean-
2 ing.'' Taylor v. United States, 495 U.S. 575, 592 (1990). As we have explained, ''where Congress
3 borrows tenm of art in wbich are acomnulated the legal tradition and meaning of centuries of prac-
4 tice, it presumnbly knows and adopts the cluster of ideas that were attached to each borrowed word
5 in the body of lenrnimg from which it was taken and the meaning its use will convey to the judicial
6 mind unless otherwise instructed. In such case, absence of contrary dkection may be taken as satis-
7 faction with widely accepted defmitions, not as a departure from them. '' Morissette v. United States

8 342 U.S. 246, 263 (1952). (n.31
9 At common law, extortion was an offense conunitted by a public omcial who took ''by colour of hi

10 office'' (n.41 money that was not due to him fox the performance of his official duties. (n.51 A de-
1 1 mand, or request, by the public oocial was not alz element of the offense. (n.6) Exrtortion by the
12 public oxcial was the rough equivalent of what we would now describe as ''taking a bribe.'' It is
13 clear that petitioner committed that offense. (n.7j The question is whether the federal statute, insof
14 as it applies to oocial extortiono has narrowed the common 1aw defmition.
15 Congress has unquestionably expanded the common law defmition of extortion to include acts by
16 private individuals pursuant to wllich property is obtained by means of force, fear, or threats. It did
17 so by implication in the Travel Act, 18 U.S.C. j 1952 see United States v. Nardello, 393 U.S. 286,
18 289-296 (1969), and expressly in the Hobbs Act. The portion of the Hobbs Act that is relevant to
19 otlr decision today provides:
20 ''(a) Whoever in any way or degree obstmds, delays, or alects commerce or the movement of any
21 article or commodity in commerce, by robbery or extortion or attempts or corlspires so to do, or
22 commits or threatens physical violence to any person or propelty in furtherance of a plan or purpos
23 to do anything in violation of this section shall be fmed not more t%nn $10,000 or imprisoned not
24 more than twenty years, or both.
25 ''(b) As used in tllis section-
26 ''(2) The term Nextortion' means the obtnining of property 9om mlother, with his consent, induced
27 by wrongful use of actual or tbreatened force, violence, or fear, or tmder color of oocialright.'' 18

28 U.S.C. j 1951.
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1 The present form of the statute is a codification of a 1946 enactment, the Hobbs Act, (n.8q which
2 amended the federal Anti Racketeering Act. (n.9) In craAing the 1934 Act, Congress was careflzl
3 not to interfere with legitimate activities between employers and employees. See H. R. Rep. No.
4 1833, 73rd Cong., 2d Sess., 2 (1934). The 1946 Amendment was intended to encompass the con-
5 duct held to be beyond the reach of the 1934 Act by ottr decision in United States v. Teamsters, 3 15
6 U.S. 521 (1942). (n.10q The Amendment did not make any signitkant change in the section refer-
7 ring to obtnining property ''under color of oocial right'' that had been prohibited by the 1934 Act.
8 Rather, CongTess intended to broaden the scope of the Anti Racketeering Act and was concerned
9 primarily with distinguishing between ''legitimqte'' labor activity and labor ''racketeeringy'' so as to

10 prohibit the latter while permitting the former. See 91 Cong. Rec. 11899-11922 (1945).
1 1 Many of those who supported the Amendment argued that its purpose was to end the robbery and

' 12 extortion that some Ilnion members had engaged 1, to the detriment of all labor and the American
13 citizenry. They urged that the Amendment was not, as their opponents charged, an anti labor meas-
14 ure, but rather, it was a necessmy measure in the wake of tllis Court's decision in United States v.
15 Tenmsters. (n.11) ln thek view, the Supreme Court had mistakenly exempted labor 9om laws pro-
16 llibiting robbery and extortiona whereas Congress had intended to exlend such laws to a1l American
17 citizens. See, e. g., 91 Cong. Rec. 11910 (1945) (remarks of Rep. Springer) (''To my mind tllis is a
18 bill that protects the honest laboring people in our cotmtry. There is nothing contained in tMs bill
19 that relates to labor. This measure, if passed, will relate to every American citizen''); id., at 1 1912
20 (remarks of Rep. Jennings) (''The bill is one to protect the right of citizens of this country to market
21 their products without any interference 9om lawless banditsn).
22 Although the present statutory text Ls much broader (n.12) than the common law deeition of extor
23 tion because it encompasses conduct by a private individual as well as conduct by a public oocial,
24 (n.131 1he portion of the statute that refers to oGcial misconduct continues to mirror the common
25 law definition. There is notlzing in either the stamtory tex't or the legislative history that could fakly
26 be described as a ''contrary directiop'' Morissette v. United States, 342 U. S., at 263, gom Congres
27 to narrow the scope of the ofense.
28
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1 The legislative history is sparse and unilluminating with respect to the offense of extortion. There i
2 a reference to the fact that the terms ''robbery and extortion'' had been construed many times by the
3 courts and to the fact that the defmitions of those terms were ''based on the New York lam'' 89
4 Cong. Rec. 3227 (1943) (statement of Rep. Hobbs); see 91 Cong. Rec. 11906 (1945) (statement of
5 Rep. Robsion). ln view of the fact that the New York statute applied to a public oflicer ''who asks,
6 or receives, or agrees to receive'' unauthorized compensationo N. Y. Penal Code j 557 (1881), the
7 reference to New York 1aw is consistent with an intent to apply the common 1aw defmition. The
8 language of the New York statute quoted above makes clear that extortion could be committed by
9 one who merely received an tmauthorized payment. (n.14J This was the statute that was in force in
10 New York when the Hobbs Act was enacted.
11 The two courts that have disagreed with the decision to apply the common 1aw defmition have 111-
12 terpreted the word ''induced'' as requking a wrongful use of oocial power that ''begins with the
13 public omcial, not with the gratuitous actions of anothen'' United States v. O'Grady, 742 F. 2d, at

14 691) see United States v. Aguon, 851 F. 2d, at 1 166 ('' Ninducement' can be in the overt form of a
15 Ndemand,' or in a more subtle form such as hcustom' or Aexpectation' ''). If we had no common 1aw
16 llistory to guide our interpretation of the statutory text, that reading would be plausible. For two rea
17 sons, however, we are convinced that it is incorrect.
18 First, we think the word ''induced'' is a part of the definition of the offense by the private individual,
19 but not the offense by the public oocial. In the case of the private individual, the victim's consent
20 must be ''induced by wrongful use of actual or tlveatened force, violence or fear.'' In the case of the
21' public oflkial, however, there is no such requkement. The statute merely requkes of the public of-
22 ficial that he obtain ''property 9om another, with his consent, . . . tmder color of omcial right.'' The
23 use of the word ''or'' before ''tmder color of omcial right'' supports this reading. (n.15j
24 Second, even ifthe statute were parsed so that the word ''induced'' applied to the public ooce-
25 holder, we do not believe the word ''induced'' necessarily indicates that the trnngaction must be ini-
26 tiated by the recipient of the bribe. Many of the cases applying the mnjority rule have concluded
27 that the wrongful acceptance of a bribe establishes all the inducement that the statute requires.
28 (n.16) They conclude that the coercive element is provided by the public omce itself And even the
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1 two courts that have adopted an inducement requkement for extortion under color of oocial right
2 do not requke proof that the inducement took the form of a threat or demand. See United States v.
3 O'Grady, 742 F. 2d, at 687; United States v. Aguono 851 F. 2d, at 1166. (n.17q
4 (Tl1is case satisfes the quid pro quo requkement of Mccormick v. United States, 500 U. S. --
5 (1991), because the ofrense is completed at the time when the public official receives a payment in
6 retllrn for llis agreement to perform specitk oocial acts; fulfillment of the quid pro quo is not an
7 element of the offense. ottr constnzction of the statute is informed by the common 1aw tradition
8 9om which the term of at't was drawn and understood. We hold today that the Government & pub-

9 1ic oocial has obtained a payment to wltich (they) he was not entitled, knowing that the payment
10 was mnde in retum for oocial acts.)
11 0111. conclusion is buttressed by the fact that so many other courts that have considered the issue
12 over the last 20 years have interpreted the statute in the snme way. (n.21) Moreover, given the num-
13 ber of appellate court decisions, together with the fad that many of them have involved prosecu-

14 tiolts of important oGcials well known in the political community, (n.22j it is obvious that Con-
15 gress is aware of the prevailing view that common 1aw extortion is proscribed by the Hobbs Act.
16 The silence of the body thnt is empowered to give us a ''contrary direction'' if it does not want the
17 common law rule to survive is consistent with an application of the normnl presllmption identïed

. 18 in Taylor and Morissette, supra.
19 By a preponderance of the evidence, petitioner contends that common 1aw extortion wrongful tak-
20 ings under a false pretense of omcial right. Post, at 2-3; see pos't, at 4 (oFense of extortion ''was un-
21 derstood ... Easl a wrongful taking tmder a false pretense of omcial rightl') (emphasis itl original);
22 pos't, at 5. It Ls perfectly clear, (however,q thnt although extortion accomplished by gaud wms (is) a
23 well recognized type of extortiow there were (are) other types as well. As the court explained in
24 Commonwealth v. Wilsono 30 Pa. Super. 26 (1906), an extortion case involving a payment by a
25 would be brothel owner to a police captain to ensttre the opening of her house:
26 ''The form of extortion most commonly dealt with in the decisions is the corrupt tnking by a person
27 in oxce of a fee for services wllich should be rendered gratuitously; or when compemation is per-
28 missible, of a larger fee than the 1aw justifies, or a fee not yet due; but this is not a complete deGni-

ARREST of adverse claimants writ of possession and ejectlnent, Motion: leave to file quo Warrant
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1 tion of the offense, by which I mean that it does not include every form of common 1aw extortion.''

2 Id., at 30. See also Commonwealth v. Browp 23 Pa. Super. 470, 488-489 (1903) (defendants
3 charged with atld convicted of conspkacy to extort because they accepted pay for obtaining and

4 procuring the election of certain persons to the position of school teachers); State v. Sweeney, 180
5 Minn. 450, 456, 231 N.W. 225, 228 (1930) (alderman's acceptance of money for the erection of a
6 barny the mmning of a gambling house, and the opening of a filling station would constitute exrtor-
7 tion) (dicta); State v. Barts, 132 N.J.L. 74, 76, 83, 38 A.2d 838, 841, 844 (Sup. Ct. 1944) (police
8 oflicer, who received $ 1,000 for not arresting someone who had stolen money, was properly con-
9 victed of extortion because ''generically extortion is an abuse of public justice and a misuse by op-
10 pression of the power with which the 1aw clothes a public officernl; White v. State, 56 Ga. 385, 389
11 (1876) (If a ministerial omcer used ltis position ''for the purpose of awing or seducing'' a person to
12 pay him a bribe that would be extortion).
13 The dissent's theory notwithstanding, not one of the cases it cites, see post, at 4-5, and n. 3, holds
14 that the public official is innocent lmless he has deceived the payor by representing that the pap
15 ment wms proper. Indeed, none mnkes any reference to the state of mind of the payor, and none
16 states that a ''false pretense'' is an element of the offense. Instead, those cases merely support the
17 proposition that the services for which the fee is paid must be oxcial and that the official must not
18 be entitled to the fee that he co11ected--both elements of the ofrerkse that are clearly satisfed in this
19 cmse. The complete absence of support for the dissent's thesis presumably explains why it was not
20 advanced by petitioner in the District Court or the Court of Appeals, is not recognized by any Court
21 of Appeals, and is not advanced in any scholarly commentary. (11.23)
22 In afflrming (Agencyq convictiow the Court of Appeals should note that the instruction should not
23 require the jury to fnd that (Agency) had demnnded or requested the money, or that he had condi-
24 tioned the performnnce of any omcial act upon its receipt. 910 F. 2d 790, 796 (CAII 1990). The
25 Court of Appeals held, however, that ''passive acceptance of a benefit by a public omcial is sum-
26 cient to form the basis of a Hobbs Act violation ifthe omcial knows that he is being oFered the
27 payment in exchange for a specifk requested exercise of his oGcial power. The oocial need not
28 take any specifk action to induce the oflbring of the benefit.'' Ibid. (emphasis in original). (n.1)

ARREST of adverse clailnants writ of possession and ejectment, Motion: leave to file quo Wan'ant
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1 Tltis statement of the law by the Court of Appeals for the Eleventh Circuit Ls consistent with hold-

2 ings in eight other Circuits. (n.Q Two Ckcuits, however, have held that an amrmative act of 111-
3 ducement by the public oYcial is requked to support a conviction of extortion tmder color of offi-
4 cial right. United States v. O'Grady, 742 F. 2d 682, 687 (CM 1984) (en banc) (''Although receipt o
5 benefits by a public oftkial is a necessry element of the crime, there must also be proof that the
6 public oxcial did something, tmder color of his public oftke, to cause the giving of benefks'');
7 United States v. Aguon, 851 F. 2d 1158, 1166 (CA9 1988) (en banc) (''We fmd omselves in accord
8 with the Second Circuit's conclusion that inducement is an element required for conviction under

9 the Hobbs Act''). Because the majority view is consistent with the common 1aw defmition of extor-
10 tion, which we believe Congress intended to adopt, we endorse that position.
11 See: Evans v. United States (90-6105), 504 U.S. 255 (1992$

è 12 The guarantees of the Bill of Rights are the protecting bulwarks agninst the reach of arbitrary
13 power. Among those guarantees ks the right granted by the Sixth Amendment to an accused in a
14 criminal proceeding in a federal court 'to have the Assistance of Collngel for his defence'. 'This is
15 one of the safegum'ds ... deemed necessary to inslu'e ftmdamental hllman rights of life and liberty'
16 and a (315 U.S. 60, 70q federal cotu't cnnnot constitutionally deprive an accused whose life or lib-
17 erty is at stake of the assistance of counsel. Jobnson v. Zerbst, 304 U.S. 458, 462 , 463 S., 58 S.Ct.
18 1019, 1022. Even ms we have held that the right to the assistance of cotmsel is so ftmdamental that
19 the denial by a state court of a remsonable time to allow the selection of counsel of one's own choos
20 ing, and the failme of that court to mnke an elective appointment of counsel, may so olend our
21 concept of the basic requirements of a fair hearing as to nmotmt to a denial of due process of 1aw
22 contrary to the Fourteenth Amendment, Powell v. Alabnmw 287 U.S. 45 , 53 S.G. 55, 84 A.L.R.
23 527, so are we clear that the 'Assistance of Counsel' guaranteed by the Sixth Amendment contem-
24 plates that such %sistance be untrnmmeled and unimpaired by a court order requiring that one law-
25 yer shall simultaneously represent contlicting interests. If the right to the mssistance of collngel
26 means less than this, a valued constitutional safegtzard is substantially impaired.
27 To preserve the protection of the Bil1 of Rights for hazd-pressed defendants, we indulge every rea-
28 sonable preslzmption against the waiver of Emdnmental rights. Aetna Irksurance Co. v. Kennedy,

ARREST of adverse claimants writ of possession and ejectment, Motion: leave to flle quo Warrant
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1 301 U.S. 389 , 57 S.Ct. 809; Ohio BellTelephone Co. v. Public Utilities Commissiono 301 U.S.
2 , 57 S.G. 724

3 See: GLASSER v. U.S., 315 U.S. 60 (1942) 315 U.S. 60
4 GTEM OCUTORY APPEALAND ABSOLUTE ORDER OFSUPERSEDEASBY WGHT
5 An interlocutory appeal, in the 1aw of civil procedtlre is an appeal of a ruling by a trial court that is

6 made before the trial itself has concluded. Most jurisdictions generally prohibit such appeals, re-
7 quiring parties to wait tmtil the trial hms concluded before they challenge any of the decisions made

8 by the judge during that trial. However, lnanyjurisdictions make an exception for decisions that
9 particularly prejudicial to the rights of one of the parties. For example, if a party is asserting some
10 form of immunity 9om suit, or is claiming that the court completely lacks personaljurisdiction
1 1 thea then it Ls recognized that being forced to wait for the conclusion of the trial would violate

12 their right not to be subjected to a kial at all.
13 Federal courts
14 The Supreme Court of the United States delineated the test for the availability of interlocutory ap-
15 peals, çalled the collateral order doctrine, for United States federal courts in the case of Lauro

16 s.r.1. v. Chasser et al., 490 U.S. 495 (1989), holding that under the relevant statute (28
17 U.S.C. j 1291) such an appeal would be permitted only if:
18 the outcome of the cmse would be conclusively determined by the issue;
19 TRUE!
20 the mntter appealed was collateral to the merits;
21 TRUE!
22 and, the mntter wms eFectively unreviewable if immediate appeal were not allowed.
23 TRUE!
24 The Supreme Cout't created the test in the case Cohen v. Beneficial Industrial Loan Corp.,
25 541 (1949), where it was applied to a requirement of bond to be posted in certain stockholders de-
26 rivative actions by plaintiffs, in anticipation of being liable for defendant's attomey's fees. Since
27 substantial deterrent eFect of the stamte wotlld be menningless if not enfbrceable at the outset of
28 litigatiow but did not touch on the merits of plaintips claim, the Court allowed interlocutory
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1 from the trial court's decision. 337 U.S. at 546-47. The doctrine was restricted in Digital Equipluent
2 Corp. v. Desktop Direct Inc., 511 U.S. 863 (1994), which added an explicit importance criterion to
3 the test for interlocutory appeals, holding that relief on a claim of immunity 9om suit because of a
4 previous settlement agreement cottld not come through interlocutory appeal. The Supreme Court
5 stated that the only matters of suflkient importance to merit a collateral appeal were ''those odgi-
6 nating in the Comtitution or statutes''. 511 U.S. at 879. EXACTLY!
7 Several U.S. statutes dkectly confer the right to interlocutory appeals, including appeals 9om or-
8 ders denying arbitratiow 9 U.S.C. j 16, and some judicial actions against the debtor upon filing
9 bankruptcy proceedings, 11 U.S.C. j 362(a). There is a mnjor split in the United States courts of
10 appeals as to whether a stay of proceedings should issue in the district court while interlocutory ap-
11 peals on the arbitrability of disputes are decided. Compare Bradford-scott Data Corp., Inc. v. Php
12 sician Computer Network, 128 F.3d 504 (7th Cir. 1997), and Britton v. Co-op Banking Group, 916
13 F.2d 1405 (9th Cir. 1990). An interlocutory appeal under the collateral order doctrine usually merit
14 a stay of proceedings wltile the appeal is being decided. Currently, the Second and Ninth Circuits
15 have refused to stay proceedings in the district court while an arbitration issue is pending (See, Mo-
16 torola Credit Corp. v. Uzm 388, F.3d 39, 53-4 (2d Cir. 2004; Britton v. Co-op Bnnking Group,
17 916 F.2d 1405, 1412 (%h Cir. 1990)1. The Seventh, Tenth and Eleventh Ckcuit courts conversely
18 hold that a non-givolous appeal warrants a stay of proceedings. See, Bradford-scott Data Corp. v.

19 Physician Computer Network, lnc., 128 F.3d, 504, 506 (7th Cir. 1997); Blinco v. Green Tree Ser-
20 vicing, LLC, 366 F.3d 1249, 1251-2 (11th Cir. 2004); Mccauley et a1. v. Halliburton Energy Ser-
21 vices, lnc., (citation unavailable, but see: hqp://ca10.w%hb<1aw.edècases/2005/06/05-6011.htm)
22 On January 9, 2001 the U.S. Supreme Court Lssued a decisiop Solid Waste Agency of Northem

23 Cook County (SWANCC) v. United States Army Cops of Engineers. The decision reduces the pro
24 tection of isolated wetlnnds under Section 404 of the Clean Water Act (CWA), wllich assigns the
25 U.S. Army Corps of Engineers (Corps) authority to issue permits for the discharge of dredge or ftll
26 material into ''waters of the United States.'' Prior to the SWANCC decisiop the Corps had adopted
27 a regulatory defmition of ''waters of the U.S.'' that aflbrded federalprotection for nlmost all of the
28 nation's wetlands.
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1 The Supreme Court also concluded that the use of migratory birds to assert jurisdiction over the sit
2 exceeded the authority that Congress had granted the Corps under the CWA. The Court interpreted

3 that Corps jurisdiction is restricted to navigable waters
4 Eyecutive Order 1 1990, Protection of Wetlands, still applies to these wetlands. We, therefore, con
5 tinue to recommend that all wetlands that could be potentially affected by a highway proposal be
6 adequately identitied and assessed for probable impacts.
7 The FHWA will not apply Executive Order 1 1990 to drainage ditches, either highway or for other
8 purposes, wlzich were not originally excavated in waters of the United States (as currently defined),
9 or to sites exhibiting wetland characteristics which are solely caused and supported by human ac-
10 tivities, such as but not limited to, stormwater nmoffwhich is concentrated by man-made ditches o

1 1 agricultural irrigation leakage, and which are not corlsidered jurisdictional waters of the United
12 States by the Corps of Engineers.

13 Divisions should contact the local Corps of Engineers field oflices to determine how the newjmis-
14 dictional limits under SWANCC may be specitkally interpreted on a local basis. If issues on the

15 jurisdictional status of isolated wetlands arise, please contact Paul Garrett, 303-969-5772%32
16 ''ATTENTION: THIS MATTER IS ENTITLED TO PRIORITY
17 D SUBJECT TO TI'IE EXPEDITED 14E G
18 REVIEW PROCED S CONT D IN SECTION 1094.8
19 OF TI.1E CODE OF CIVIL PROCED .''
20 Authorities of Sec. 2326 Perfected Title Law. 1881.
21 JUDICGL DETERMUATION OF RIGHT OF POSSESSION
22 Sec. 2326 dtveriled by the oath of any duly authorized agent or attorney in fact. Cogniznnt of the
23 facts stated; oath of adverse claim before the clerk of any court of record of the Ultited States''.
24 Pursuant to provisions of the General Mining Law of 1872 and amendments thereto.
25 j 26. Locators' rights ùf possession and enjoyment; exclttsive right.
26 j 29. Patents; .. .the amdavits required rnade by authorized agent conversant with the facts.
27 j 30. Adverse clairnsijudicial determination of right of possession;
28 j 31. Oath: agent or attorney in fact, title may be verifed by the oath of any duly autholized agent.

ARREST of adverse clailnants writ of possession alld ejectlnent, Motion: leave to file quo Warrant
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1 9 3'j. Existing rights; a11 the rights and privileges conferred.
2 j 40. Veritkation of afsdavits before offcer authorized to administer oatl)s within land district
3 j 51. Vested and accrued rights; by priority of possession, rights vested and accnzed,
4 . . .the possessors and owners of such vested rights shall be maintained and protected in the same;
5 LOCATORS RIGHTS OF POSSESSION AND ENJOYMENT:

6 j 1988. Proceedings in vindication of civil rights
7 CAUSE OF ACTION: EJECTMENT

8 Adverse Claims ...to their and their heirs and assigns use and behoof forever.
9 Agriculual College Patent: 360 acres of land, May 1't 1862 President Abraham Lincoln.> >

th 1875 Govemor Newton 800th.10 United States of America State of Califorllia Patent: January 4 , ,
11 April 8th 1880 Location of the Gtost Covdence'' lode mining claim (Iron Mountnin mine, apex of
12 the Shasta Copper belt, Flat Creek mining dis-trict). 1895 to present: Largest mine in California.
13 Discoveries & Jurlior Locations. Battery storage & hydropower plmp-storage reclamation and spe-
14 cial uses.

15 T.W. Armnn, owner; John F. Hutchens, joint venttlrer, administrator, g'rantees agent, and expert.
16 ln performnnce of the complete development of lron Mountain mine, remission and prosecution of
17 same under the General Mining Law and by Patent Title.
18 Relocation of the Camden and Magee Agricultural College Land Patent of 1862.
19 Discoveries 9336: Assays of diamond drill cores to 1700 ft by USGS in 1952; holizons of recover-
20 able metals, junior locations recoverable by modern methods.
21 Remediation of copper, cadmium, and zinc in the Flat Creek mining district.
22 Where atl agent commits an active trespmss on behalf of llis principal, such principal is a Ejoint tres-
23 pmssers'' with the agent. WilliamK v. Inmaa 57 S.E. 1000, 1010, 1 Ca.App. 321.

24 Joint and several kespassers dnmnges & ejectment; coram ntlïx incidental andperemptory ?zltzntftzzzizfxç
. ' 25 lncluding accotmting of damages. Leave/or quo Warranto administrative andjudicial mandamus.

26 &çpersons engaged in colmnitting the same trespass are Rjoint and several trespassersy'' and not çjoin
27 trespassers,'' exclusively. Like persons liable on ajoint and several contract, they may a11 be sued i
28 one actiow or one mny be sued alone, and cnnnot plead the nonjoinder of the others in abatement;
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1 and so far is the doctrine of several liability carried that the defendants, where more than one are
2 sued itl the same action, may sever itl thek plems, and the jttt'y may fmd several verdicts, and on
3 several verdicts of guilty may assess different sllmq as dnmnges.'' The executive officer of a corpo-
4 ration, who is the stockholder, and full management of its afraks, who's rights were violated by de-
5 fendants who instigated and controlled the joint and several tresp%sers in willfully infringed com-
6 plainants mine, and for bringing disrepute to the corporationo and violatitv environmental law to
7 spoil said property, diminish its value, and claim a lien upon said property for recompemation for
8 unnecessary arbitrary and capricious actions under color of law.
9 Because of the corporeal and perpetual injuries, including the damages fotmd due complainant, on
10 an accounting, a suit w111 lie against them to recover the property and the amotmt of such decree
1 1 9om them individually, whena through their control and influence, they caused the coporation to
12 be unable to transfer its property and to declare and pay dividends pending the suit against it, by
13 which it was rendered substantially yet falsely insolvent. See Saxlehner v. Elsner, 140 Fed. 938,
14 941 adopting the defmition I Lovejoy v. Murray , 3 Wall. 1, 18 L. Ed. 129.
15 PETITION FOR REVIEW OF ABUSE OF PROCESS AND ABUSE OF DISCRETION BY
16 FALSE MALICIOUS PROSECUTION FOR CRIME OF INFAMY EX POST FACTO LAW
17 Kolt has been justly thought a matter of importance to determine from what source the United States
18 derives its authority... The question here promsed is whether otlr bond of llnion is a compact en-
19 tered into by the states, or whether the Constitution is an organic 1aw established by the People. To
20 this we allswer: çWe the People... ordain and ekablish tltis Constimtion'...
21 WE NEED TO KNOW THE LINE ON WHICH TO DRAW THE LIMITS OF FEDERAL
22 POWERS, PARTICULARI,Y THE JUDICIARY; WE WILL SO DETERMINE HERE!
23 Therefore, to Iiestablish certain limits not to be trnnqcended by the government.''
24 Given (miningrsj unkue political history, as well as the breadth of the authority that the (EPA) hms
25 %serteds the Court is obliged to defer not to the agency's expansive constnzction of the statute, but

26 to Congress' consistent judgment to deny the (EPA) this power.. . .
27 ETu11 relief and restore mssession to the party entitled thereto. a general verdict for plaintiff on a
28 complaint which alleges that the plaintiff is entitled to the mssession of certain described property,
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1 wuch is unlawfully detained by the defendant, and the possession of whichthe plaintiff prays to
2 recover, is held by the united states supreme court to be suftuient.-,
3 Grne Co-tenant mny recover the whole estate in ejectment against strangers.''
4 King Solomon Co. v. Mary Verna Co. 22 Ca1 . App. 528, 127 P 129, 130
5 GThe owner is not liable for pollution of strenm incidental to placer mining, or to w%hing kon ore.
6 It is classed among non-actionable injttries. Nor w111 such use of the stream be enjoined even if an
7 action lies, except in willful or extreme cases. Clihon Co. v. Pye 87 Ala. 468 6So 192. Hill v. King
8 4 M.R. 533. 8 Cal. 337, Atchison v. Peterson 1 M.R. 583 20 Wall 501.
9 California Statute Sec. 1426 7/1/09
10 In the absence of clearly expressed legislative intent, retrospective operation will not be given to
1 1 statutes, nor, in absence of such intent, will a statute be construed as impairing rights relied upon in
12 past conduct when other legislation was in force. Union Pacific R. Co. v. Larnmie Stock Yards,
13 ante, p. 231 U. S. 190 .
14 .. In al1 applications therefore, pending at the date of the passage of the Act of 1872, although the
15 patents were not issued till aQerward, they conveyed the surface-ground embrace by the interior
16 boundaries of the smvey, and the right to follow the vein as above indicated, and also a11 other
17 veins, lodes, or ledges, throughout thek entire depth the top or apex of wbich 1ay inside of such

. 18 surface-lines extended downward vertically, although such other veins, lodes, or ledges, might so
19 far depart from a perpendicular in their course downward as to extend outside the vertical side-lines
20 of the stlrface-locationrrtwf#c; that their right of possession to such outside parts of such other
21 veins, lodes, or ledges was conlned to such portions thereof as 1ay between verticalplanes drawn
22 downward through the end-lines of their locations, so continued in their dkection that such planes
23 would intersect such exterior parts of such veins, lodes, or ledges; no right being g'ranted, however,
24 to the claimant of a vein or lode wllich extended in its downward course beyond the vertical lines o
25 his claims to enter umn the surface of a claim owned or possessed by another.

26 I/.J. Supreme Court Revlves Citizen Suit Standlng
17 Friends ofthe Earth, Inc. v. Laîdlaw Environmental Servfcex (T0C), Inc., 2000 U.S. Lexis
28 501, 2000 WL 16307 (Jan. 12, 2000).
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1 RCRA Citizen Suit for Injunctive Relief
2 Envkonmental Law; Fish and Fishing; Law of the Sea; Mine and Mineral Law; Pollution; Riparian
3 ltights; Solid Wastes, Hnznrdous Substances, and Toxic Pollutants; Tort Law; Water Rights.
4 West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, lnc.
5 Federal pollution dellnition gets court challenge
6 ''The National Center for Comervation Science & Policy has joined ;ve other environmental
7 groups in flling a lawsuit against the Envkonmental Protection Agency over a change in the Clean

8 Water Act.''
9 October 23, 2006
10 FEDERAL DISTRICT COURT CREATES THREE PRONG POLLUTION
11 EXCLUSION TEST
12 PROFESSIONAL SERVICES EXCLUSION RE-VISITED
13 In Mid-continent Casualty Company v. Davis-Ruiz Corporation, 2006 WL 2850067 (Oct. 3, 2006),
14 Petitioner submits that due notice was given to both the California and Urlited States Attorney Gen-
15 eral of a citizen suit by the private attorney general in the vindication of civil rights, that the action
16 hwolves civil rights that are in the interests of California and United States citizens, and on behalf
17 of a class, but the attorney generals are moot. Prior to this enactment, two or more of several co-

18 tenants could notjoin in an action of ejectment, the interest of each being separate and dkstinct. Df
19 Johnson v. Sejmlbeda, 5 Cal. 149; Tkrockmorton v. Bum 5 Cal. 401; Welch y. Sullivan, 8 Cal. l87
20 Nor could a tenant in common lnaintain an action at 1aw to recover his share of the rents and profits
21 9om his co-tennnt. Pico v. Collzmbet, 12 Cal. 420. But that principle had no application to the case
22 of money received by one tennnt in common 9om sales of water or profts derived 9om the busi-
23 ness of a ditch or mine. Oooilenow v. Ewer, 16 Cal. 461; AM v. Love, 17 Cal. 237. Under this sec-

24 tion the right of one tenant in common to recover in an action of ejectment the possession of the
25 entke tract as agninqt all persons but his co-tenants, has been repeatedly held by the Supreme Court
26 Tovchard v. Crow, 20 Cal. 150; Stark v. Barrett, 15 Cal. 371; Mahoney v. Van Winkle, 21 Cal.
27 58.3; Ooller v. Fett, 30 Cal. 484. And executors and administrators can maintain such jointly with
28 the other tenants in common in a11 cases where their testators or intestates could have done so tmtil
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1 the administration of the estates they represent is closed, or the property distributed tmder decree of
2 the Probate Court. 1581 et seq.; Meeks v. Hnhn, 20 Cal. 620; Toucliard v. Keyes, 21 CaL 208;
3 Jie.t/noMs v. Jfottmcr, 45 Cal. 631. If an estate should be sold in lots to different persons, the ptlr-
4 chaser could not join in exhibiting one bill against the vendor for specific performnnce; but where
5 there was a contract to convey with but one persono under wlzich the purchaser conveyed his equita-
6 b1e interest of a moiety to each one of two persons, it was held that ''these two persorks might sue
7 the original vendor for specitk performnmce. The general rule used to be that tmconnected parties

8 may join in bringhlg a bill in equity, where there is one connected interest nmong them all, center-
9 ing in the point in issue in the cause. Owen v. Frink, 24 Cal. 177.
10 Parties numerous, one suing for all. In March termo 1850, it was held that a suit ought not to be
11 dismissed for defect of parties, where, although the complaint did not expressly allege that it was
12 filed on behalf of the plaintiffs, and a11 others interested, etc., its scope wms to protect the rights not
13 only of the plaintiffs, but also of a numerous cl%s, and 9om the pattu.e of the enterprkse, the condi-
14 tion of the cotmtry, and the ever-changing locations of the people engaged in mining, it was, if not
15 utterly impracticable, productive of manifest inconvenience and oppressive delays, to require that
16 a11 parties should be brought into court. Von Schmidt v. Huntingdon, 1 Cal. 68.
17 But the Supreme Court have held that this section in the former Practice Act was intended to applv
18 to suits in equity, and not to actions at law. Andrews v. Mokelumne Hill Co., 7 Cal. 333.
19 In equity the strict rule, that all persorls materially interested must be parties, wms always dispensed
20 with, where it was impracticable or very inconvenient, as in case of a very numerous association ill

21 ajoint concern- in efect a partnersbip. Cockbllrn v. Thompson, 16 Ves.321; Slo. &/. PI., Sec.
22 135. Oormnnv. RustM, 14 Cal. 540.
23 An ex parte order mny be mnde allowing an intervention to be filed. Spanagel v. Reay, 47 Cal.
24 6o8.Demttrrer, 430. Anqwer, 437.

25 388. (656.) When two or more persors, %sociated in any business, tranqact such business tmder a
26 common nnme, whether it comprises the nnmes of such persorls or not, the associates mny be sued
27 by such common name, the sllmmons in such cases being served on one or more of the mssociates;
28

ARREST of adverse clailnants writ of possession and ejectlnent, Motion: leave to file quo Warrant
18

Case: 09-17411     02/11/2010     Page: 18 of 30      ID: 7230966     DktEntry: 7



1 and the judgment in the action shall bind the joint property of al1 the associates, in the same mnrmer
2 as if a11 had been named defendants and had been sued upon their joint liability.
3 Where the title of the action, as given at the head of the complaint, was Martin Walsh v. M. Walsh
4 et a1., composing the Red Star Mining Company, and in the body of the complaint it was stated that
5 ''said Red Star Companys'' omitting the word ''Min1'ng,'' was a mining associatiow composed of a
6 great number of persom who were so mlmerous and so much scattered over the colmtry, that plain-
7 tiff could not serve them with process without much delay and great expense, and he therefore sued
8 them by the company name, and then the complaint proceeded and set out a cause of action for the

9 recovery of money, and concluded with a prayer for judgment for the amotmt alleged to owe due
10 and owing against the ''Red Star Mining Company, and in llis reblrn to the summons, the sheriff
11 certified that he served the same by delivering a copy thereof to M. Walsbo personally, one of the
12 members of the ''Red Star Mining Co.,'' defendant, etc., and the time for nnqwering having expked

13 without any appearance, the clerk entered the default, and immediately thereafter entered ajudg-
14 ment against the ''Red Star Mining Co.,'' without naming Walsh, for the amotmt sued for, to be en-

15 forced against the joint property of the members of the company; the court held in a collateral pro-
16 ceeding that this was substantially within the section, and that there was certainly not an entire ab-

17 sence of averment on the subject, and nothing short of that would justify the court in holding the
18 judgment absolutely void in a collateral proceeding. Moreover it might be doubted whether a ques-
19 tion whether the defendants had been sued by the proper nnme, was anything more thnn matter i!l
20 abatelnent, and to say the least, was analogous to the case of a lnisnomer, which never rendered the
21 judgment void. If the defendant does not choose to appear and plead mntter in abatement, such mnt
22 ter is waived and cnnnot be assigned for error, if he has been actually served, and much less is a

23 judgment by default against him, though by the wrong nnme, void. Wtlah v. Kirkpatrick, 30 Cal.
24 204; Ex parte Kellogg, 6 Vt. 509; Guinard ï: He/nger, 15 111. 288; Hammond v. The People, 32
25 111. 446. On the grotmd that the statute wms in derogation of the common 1aw (as to which see 4,
26 ante), the court held it must be strictly consvtrued, and that the record in an action commenced not
27 against the '' lndependent Dlnnel Co.,'' but agninst the ''Independent Co.,'' which was certainly a
28 different nnme, and in wllich the sllmmons was addressed to the Independent Tunnel Co., failed to
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1 show, in a collateral proceeding, a valid judgment against the Independent Tlmnel Co. King v.
2 Randlet, 33 Cal. 321.
3 (17.) The court mny determine any controversy between the parties before it, when it can be done
4 without prejudice to the rights of others, or by saving their rights; but when a complete determina-
5 tion of the controversy cannot be lzad without the presence of other parties, the court must then or-
6 der them to be brought 1. And whew in an action for the recovery of real or personal property, a

7 person not a party to the action, but having an interest in the subject thereotl mnkes application to
8 the court to be made a party, it mny order him to be brought in by the proper nmendment.
9 Adding parties. A plaintifwho moved on 1Rh April to add a party defendant, and stipulated on
10 13th May that the angwer should be fled on that day as of 19th April, could not, it was held, be
11 heard to say that the added party was not a patiy on the last-named day. Lawrence v. Ballou, 50
12 Cal. 263. An instance where a party should be added is a case where defendants and one Brodie
13 a claim to a mine, and the possession of land, each holding an equal share, also some sort of atl
14 agreement to explore and develop it. A subcontract was then entered into between defendants and
15 plaintift by which plaintifrwas to devote his skill, time and labor to the entemrise; and in consid-
16 eration thereof they were to furnish provisions atld coals, and share their interests equally. Brodie
17 had nothing to do with this sub-contrad. The court held that if Brodie still had an interest, and an
18 accotmt was to be taken, the association dissolved, and the interests severed as prayed for, Brodie
19 was a necessary party, and might be added. Ill however, the plaintiff was content with a judgment
20 establishing his right, and for a conveyance of the interest to which he wms entitled, the court saw
21 no reason why he might not waive any relief which requked the presence of other parties. Settem-

22 bre v. Putnam 30 Cal. 497. Landlord, admitting to defend in ejectment, 379. Adding or striking
23 the names of parties, 473.

24 409. (27.) In an action nFecting the title or the rkht of possession of real property, the plaintil at
25 the time of flling the complaint, and the defendant, at the time of filing his nnKwer, when aKtrma-
26 tive relief is claimed in such nnqwer, or at any time aQerwards, mny record in the of/ce of the re-
27 corder of the county in which the property is sinlnted, a notice of the pendency of the actiono con-
28 tnining the names of the parties, and the object of the action or defense, and a description of the
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1 property in that cotmty aFected thereby. From the time of filing such notice for record only, shall a
2 purchaser or incumbrance of the property affected thereby be deemed to have constructive notice o
3 the pendency of the action, and only of its pendency' against parties designated by their real names.

4 (Approved March 24; effect July 1, 1874.1
5 AttornepGeneral, information by. The court considered the attornepgeneral had power to file an
6 informntion in the name of the people, and in the nature of a bill in chancery, to annul a patent of
7 lands granted by the State, but the suit was dismissed on other grotmds, and the court said the party
8 in interest in such cases might maintain an action in his own name, and thereby could attain to the
9 snme end in effect that could be accomplished by a proceeding in the name of the people of the
10 State, upon his relation; and that course better accorded with the system of procedure provided in
11 the State. People v. Straton, 25 Cal. 246-252.

' 12 As to the use of the name of the people generally, 367 n., p. 123.
13 Cloud on title, action to remove, 738, 1050, and notes.
14 Waiver of torq and action on implied contract. Plaintiff may waive a tort, and sue on the implied
15 contract created by the facts. Perhaps the better way of stating the proposition is, that plaintiff
16 should allege the exact facts, and ifthey are such that an implied contract mises upon thea he is
17 entitled to introduce evidence accordingly. Frattv. Clark, 12 Cal. 90; Sheldon v. '' Uncle Saa'' 18
18 Cal. 526; Mills v. Bnrney, 22 Cal. 246.
19 149. A11 work performed by the EPA at lron Motmtain has been inconsistent with the NCP. As to
20 whether the EPA can recover costs, or costs in excess of the $2 million, lz-month statutory cap on
21 removal actions. (See 40 C.F.R. j 300.415(b)(5)) We disagree and hold that, considering the llnnec
22 essary and wasteful disposal of recyclable hazardous waste mnterials in an illegal dump, and that
23 the EPA still cannot even meet Clean Water Act limits and the removal action was neither timely o
24 in accordance with the NCP, the EPA should recover nothing.
25 Violations of RCRA, CERCLA, EPCRA., NCP, CWA, California Toxic Pits Act
26 1. Violations of the California Health and Safety Code, the California Public Resotlrce Code, the
27 California Water Code, and the California Toxic Pits Recovery Act, the Resomce Conservation and
28 Recovery Act, and the Nationnl Environmental Policy Act.
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1 We begin with the language of 42 U.S.C. j 9604(c)(1):
2 Urlless (A) (the EPA) fmds that (i) continued response actions are immediately required to prevent,
3 limit, or mitigate an emergency, (ii) there is an immediate risk to public health or welfare or the en-
4 vironment, and (iii) such assistance will not otherwise be provided on a timely basis, . . . obligation
5 9om the Fund . . . shall not contkme aâer $2,000,000 has been obligated for response actions or 12
6 months has elapsed 9om the date of initial respoxkse to a relemse or threatened release of hazardous
7 substances.
8 See also 40 C.F.R. j 300.415(b)(5) (limiting actions to $2 million and 12 montlls ''unless the lead
9 agency determines that'' one of the exemptions applies). Despite an assertion that the decision to
10 exceed the cap is not subject to arbitrary and capricious review, the fact that the statute allows the
11 EPA to invoke the exeluptions when it ''finds'' certain conditions counsels othelwise. See 5 U.S.C.
12 706(2) (courts should set mside agency conclusions and fmdings where ''axbitrary, capricious, an
13 abuse of discretiono or otherwise not in accordance with law''). The EPA'S determinations in this
14 case that there was an emergency, that the risk to the environment was immediate, and that the as-
15 sistance would not otherwise be forthcoming are inherently fact-based. The owner had a better plan
16 with an actual remedy, the engineering was signitkantly more developed than the EPA plnn, and
17 the owner was prepared to proceed without EPA fmancing or assistance. The EPA usurped the
18 owners' authority to implement a remedy and embarked upon a 3000 year removal action.
19 The EPA determined that the removal action was a remedial action because of the plan to fill the
20 mine with concrete. Although this plan was abandoned, the EPA has never acknowledged that the
21 EPA actions no longer comtitute a remedial action. We hold that the EPA ''failed to articulate a ra-
22 tional cormection between the facts found and the conclusions made.'' Envtl. Def Ctr., 344 F.3d at
23 858 n. 36.
24 Given these datmting realities and the EPA'S careless documentation of its reasons for invoking the
25 elnergency and consistency exemptions, we hold that the EPA'S decision to exceed the statutory ca
26 was based on the irrelevant factors, there hnA lxen a clear error of judgment, and the decision was
27 arbitrary and capricious. See Marsh v. Or. Nat'l Res. Cotmcil, 490 U.S. 360, 378, 109 S.Ct. 1851,
28
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1 104 L.Ed.2d 377 (1989); Envtl. DeE Ctr., 344 F.3d at 858 n. 36. Therefore, the EPA is not entitled
2 to recover any costs of its removal action in Iron Motmtain Mines as found by the district court.
3 The EPA plans to put another 2 million tons of sludge in the Brick Flat Pit, and then it will need to
4 build another 25 or more multi-million ton disposal pits somewhere else to store a1l the sludge it
5 plans to mnke at Iron Motmtain. This sludge is not legal to dispose in the malmer EPA allows be-
6 cause it contains toxic levels of cadluium, arsenic, lead, urmzium, and other toxic metals, the sludge
7 also forms acid mine drainage itself at a pl'l of <2. This sludge disposal is not legal because the acid
8 mine drainage that the EPA treats to produce the sludge was being recycled by the mine owner be-
9 fore the EPA declared Iron Motmtain Mines a Superfund site, and the technology has always ex-
10 isted to recycle the metals in the acid mine drainage and not mnke sludge for disposal. The EPA
11 selected remedy is not the best available technology, and the water discharged by the treatluent doe
12 not meet Clean Water Act standards, which is another negligent endangerment.
13 FALSE CLAIM OF AUTHORITY OF THE UNITED STATES EPA TO CONDUCT
14 EMERGENCY TIW -CRITICAL REMOVAI, ACTION TO GIW  WELFARE TO
15 DOMESTICATED FISH BASED ON LAW PERTAIMNG ONLY TO HEAI,TH
16 THREAT M D HUMAN HEAI.TH RELATED ENDANGERMENT.
17 THE ADMINISTRATIVE RECORD IS REPLEAT WITH EWDENCE M D ADO SSIONS
18 THAT THERE IS N0 HEM TH THREAT AT IRON MOUNTAIN MINE, THREAT
19 TO PUBLIC HEALTH 0R WELFARE OF THE UNITED STATES IS A FAT,SE CLAIM.

20 40 CFR Sec. 300.65(b)(3) requires removal actions to end aoer either one million dollars hms been
21 obligated or six months have elapsed from the date of the initial response. However, 40 CFR Sec.
22 300.65(9 exempts private party respomes 9om these limitatiom Because RODI was signed before
23 the authorizations of SARA, the removal action is limited to a claim under Sec. 300.650943).
24 NCP 300.65 (b)(2)(ii): SEE PAGE 5. (ii) Evaluation by ATSDR or by other sources, for example,
25 state public health agencies, of the threat to public health; NONE!

26 in order for removal action costs to l>e recoverable tmder 42 U.S.C. Sec. 9607(a)(4)(B), the action
27 must be comistent with 40 CFR Sec. 300.65. 'rhat section of the NCP states that for a removal ac-

28 tion, the following be done: 1) a site %sessment be performed; 2) an eflbrt be made to hwolve the
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1 responsible party, if known; 3) an evaluation be made of possible responses, based on the following
2 factors: a) expostlre to people; b) contnmination of water; c) baaels that pose a threat of release; d)
3 contnminated soil that may migrate; e) weather conditions that mny affect the contnminants; f)
4 tllreat of flre; and g) other factors; 4) the cleanup action begin as soon as possible in an appropriate
5 manner; and 5) contaminated soil and barrels of contaminants be removed, where removal will re-
6 duce the spread of contnmination and the likelihood of expostlre to humnns.
7 DELDERATE IGNORANCE OF ACTUAL INFORMATION!
8 This supersede% by right and appeal stems from the enviromuental clçanup of lron Mountain Mine
9 the largest mine in California, which is within a few miles of the Sacramento River.

10 With respect to the common 1aw claims for nuisance, trespass, and injtu'y to easement against the
11 Government Defendants, the district court would hold that CAI,. CIV. CODE j 3482, wllich pro-
12 vides that nothing done pursuant to express statutory authorization can be deemed a nuisance, pro-
13 vides a complete defense. lron Mountain Mines demonstrates that itlegitimnte nnimus, mnlice, and

14 false claims are grotmds for piercing the administrative, judicial, and congressional veils.
15 1. INTRODUCTION
16 Appellants' Urgent Motion for Stay Pending Appeal authority with citation to the Courts.
17 lI. APPELLANTS SATISFY THE TEST FOR INTERI,OCUTORY INJUNCTIVE RELIEF.

18 A stay pending appeal is a form of preliminary injunctiono in which the Court grants interlocutory
19 relief restraining conduct that otherwise might cause Heprable harm before the nmtter can be
20 resolved on the merits. 'TO qualify for a preliminary injtmctiop the moving party must show either
21 (1) a combination of probable success on the merits and the possibility of Heparable hara or (2)
22 that serious questions are raised and the balance of hagdships tips shamly in the moving party's fa-
23 vor.'' Rodeo Collection, Ltd. v. West Seventk 812 F.2d 1215, 1217 (9th Ck. 1987), citing Sardi's
24 Restaurant Corp. v. Sards 755 F.2d 719, 723 (Rh Ck. 1985).
25 çThese are not two distinct tesrts, but rather the opposite ends of a single Econtinuum in wllich the
26 requked showing of hnnn vades inversely with the required showing of meritoriousness.''' Id.,
27 quoting Salx Diego Comm. Against Registration and the DraA v. Governing Board of Grossmont
28 Union High School Dist., 790 F.2d 1471, 1473 n. 3 (9th Ck. 1986). The moving party ordinnmily
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1 must show Gça signitkant threat of Heparable injtuy'' although there Ls çça sliding scale in wlzich the
2 requked degree of Heparable harm increases as the probability of success decreases,'' United State
3 v. Odessa Union Warehouse Co-op, 833 F.2d 172, 174, 175 (Rh Cir. 1987), and vice versa.
4 A. Appellants Have Demonstrated a Likelihood of Success on the Merits.
5 Appellants have demonstrated a likelihood of success on the merits, satisfying the flrst prong of the

6 two-prong test. ç$(A)n E1S must be prepared if Gsubstantial questions are raised as to whether a
7 project . . . may cause significant degradation of some human environmental factor.''' Ocean Advo-
8 cates v. U.S. Army Corps of Engineers, 402 F.3d 846, 864 (%h Cir. 2005) (quoting Idaho Sporting
9 Cong. v. Thomns, 137 F.3d 1146, 1149 (%h Ck. 1998) (alterations and emphasis in originall).
10 Appellants established that they have a high probability of success on the merits, because to trigger

1 1 the requkement for an EIS, they GGneed not show that significant effects (014 the enviromuent) will i
12 fact occur.'' 1d. At 865 (quoting Idaho Sporting, 137 F.3d at 1150) (emphasis in original).
13 . Instead, appellants need only raise substantial questions regarding whether the project may have a
14 significant effect. Ocean Advocates, suprw 402 F.3d at 864. As demonstrated by appellants', sig-
15 nifcant harm to the environment in the event of further or catastropllic failure of the dksposal cell.
16 Such a harmful release could occur dtu'ing an earthquake or other foreseeable occurrences.
17 Therefore an EIS is required.
18 B. The Balance of Hardsltips Favors Appellants. Appellants have likewise satissed the second

19 prong of the twin tests for a preliminary injunction: that serious questions regarding the merits exist '
20 and the balance of hardslzips tips sharply in the moving party's favor. Baby Tnm & Co. v. City of

21 Las Vegas, 154 F.3d 1097, 1 100 (9th Cir. 1998). GiWhere an EIS is requked, allowing a potentially
22 environmentally dnmnging project to proceed prior to its preparation nms contrary to the very pur-
23 pose of the statutory requkement.'' National Parks & Conservation Ass'n. v. Babbitt, 241 F.3d 722,
24 737-38 (Rh Cir. 2001). As the Supreme Court hnA explained, Envkonmental injury, by its nature,
25 can seldom be adequately remedied by money damages and Ls often permnnent or at lemst of long
26 dtvatiow i.e., Heparable. If such injury is sufsciently likely, therefore, the balance of hnrms *1
27 usually favor the issuance of an injtmction to protect the envlonment, satisfying the second test.
28 Amoco Production Co. v. Village of Gambellm 480 U.S. 531, 545 (198T).
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1 IH. THE BOND AMOUNT SHOULD NOT W EN BE NOMINAI..
2 This Court has held that conservation organizations who seek to prevent environmental hnrm and
3 enforce environmental laws should not be required to post substantial bonds, lest the collrthouse
4 doors be effectively shut to their requests for lawful government decisionmnking. People of the
5 State of Califomia ex rel. Varl de Kamp v. Tahoe Regional Plrmning Agencym 766 F.2d 1319, 1325-
6 26 (9th Cir. 1985),. Friends of the Earth v. Brinegar, 518 F.2d 322, 323 (9th Cir. 1975),. The Wilder
7 ness Society v. Tyrrel, 701 F.supp. 1473, 1492 (E.D. Cal. 1988). Appellants are patentees, grantees
8 owners, operators, and concemed citizens who lack the economic wherewithal to post a bond.
9 Accordingly, appellants should not be reqtlired to post a bond in order to secure ellforcement of ap-
10 pellees' duties under the Natiopal Environmental Policy Act.
11 IV. CONCLUSION
12 For the foregoing re%ons, appellants have satisfied both prongs of the two-pat't test for this Court's
13 isslmnce of a stay pending appeal. Aécordingly, this Court shotlld g'rant Appellants' Urgent
14 Motion for Stay Pending Appeal. There should not be even anominal bond.
15 No BlII of Attainder or ex post faeto Law shall be passed.
16 Section 4. The United States shall guarantee to every State in this Union a Republican Form of
17 Government, and shall protect each of them against Invasion; and on Application of the Legislature
18 or of the Executive (when the Legislature cnnnot be convened) against domestic Violence.
19 Congress ... cnnnot by legislation alter the Constituéon, from which alone it derives its power to
20 legislate, and within whose limitaéons that power can be lawfully exercised.
21 The U.S. Depnrtment of Jtlstice does not enjoy general powerts) of attomey to represent the United
22 States of America State of California. Compare 28 U.S.C. 547(1), (2) Outies). Willful misrepresen
23 taéon by ofdcers employed by that Department is acéonable tmder the McDade Ad, 28 U.S.C.
24 5308 (Ethical standm'ds for attorneys for the Government).
25 Whenever the United States proceeds as party plainéF , an Article III constitutional court, exercis-
26 ing thejudicial power of the United States, is a prerequisite under 3:2:1 CQnejudicial Power shall
27 extend ... to Controversies to which the United States shall be a Party''). See 28 U.S.C. 1345 (
28 United States as plainéff).
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l Whenever the United States proceeds as a party defendant , the sovereir mtlst grant permission to
2 be sued. See 28 U.S.C. 1346 ( United States as defendant). In this mode, a legislative court is per-
3 mitted. See Willinmq v. United States , 289 U.S. 553, 577 (1933):
4 ... (Clontroversies to wbich the United States mny by statute be made a party defendant, at least as
5 general rttlep lie wholly outside the scope of the judicial power vested by nrticle 3 in the constit'tz-
6 tional courts. See United States v. Tex% , l43 U.S. 621, 645, 646 S., 12 S.G. 488.
7 A private Ciézen may move a federal court on behalf of the United States ex relatione . United
8 States ex rel. Toth v. Quades , 350 U.S. 11 (1955).
9 The federal stntllte at 18 U.S.C. 3231 confers originaljurisdidion on the several district courts of
10 the United States IGGDCUS''). These courts are Article III constitutional courts proceeding injudici
11 mode. Sherman Act, 26 Stat. 209 (1890), 36 Stat. 1167 (1911), 62 Stat. 909 (1948). See also
12 Mookini v. U.S. , 303 U.S. 201, 205 (1938) (term DCUS in its historic mld proper sensel; Agency
13 Holding cop. v. Malley-Dufl-& Associates , l07 S.Ct. 2759, 483 U.S. 143, 151 (1987) (RICO
14 statutes bring to bear the pressure of private attorneys general on a seriolxs national problem for
15 which public prosecutorial resources are deemed inadequate).
16 The United States District Courks (GEUSDC'') are legislative courts typically proceeding in legisla-
17 tive Pode. See American Insurance v. 356 Bales of Cotton , 1 Pet. 511, 7 L.Ed. 242 (1828) (C.J.
18 Marshall's seminal rulingl; and Balzac v. Porto Rico , 258 U.S. 298, 312 (1922) (The USDC is not
19 tnze United States court established tmder Article III .) See 28 U.S.C. jj 88, 91, 132, 152, 171, 251
20 458, 461, 1367.
21 Legislative courts are not required to exercise the Article III glmrantees required of constitutional
22 courts. See Keller v. Potomac Electric Power Co. , 261 U.S. 428 (1923),. Federal Trade Commissio
23 v. Klesner , 274 U.S. 145 (1927).. Swift v. United States , 276 U.S. 311 (1928),' Ex parte Bakelite
24 Corporation , 279 U.S. 438 (1929)9 Federal Radio Commission v. General Eleczc Co. , 281 U.S.
25 464 (1930),* Claibome-Annapolis Feny Co. v. United States , 285 U.S. 382 (1932),* O'Donoghue v.
26 United States , 289 U.S. 516 (1933),* Glidden Co. v. Zdanok , 370 U.S. 530 (1962),. Northem Pipe-
27 line Co. v. Marathon Pipe Line Co. , 458 U.S. 50 (1982),. 49 Stat. 1921.
28
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1 A1l guarantees of the U.S. Constituéon were expressly extended into the District of Columbia in
2 1871, and into all federal Tenitories in 1873. See 16 Stat. 419, 426. Sec. 34,. 18 Stat. 325, 333, Sec.
3 1891, respectîvely. Hooven & Allison v. Evatt , 324 U.S. 652 (1945) (only as Congress has mnfle
4 those guaranties ( sic J applicable).
5 REMEDY DEMANDED
6 A11 premises having been duly considered, Relator now moves this honorable Cotut on behalf of
7 the United States:
8 (1) to certify to the Offce of the Attomey General that the constitutionality of CERCLA, the Act o
9 Dec. l 1, 1980, (42 U.S.C. 9601 et seq.) and amendments hms been drawn into question; mld,
10 (2) to certify MovOt's intervention for presenution of a11 evidence Mmissible in the above entitled
11 cases, atld for argumentts) on the queséon of the constitutionality of said Ad.
12

. ' .

13 INTERI,OCUTORYAPPEAI, FOR DECLARATORY Ae  INJUNCTIVE RELIEF
14 Direct the Superior Court and the Eastern District Court to void and vacate the liens. Enjoin EPA
15 KçFull relief and restoœ possession to the party entitled theretoO for absence of jurisdktion.
16 WRIT OF EQUITABLE ESTOPPEL, WRIT OF POSSESSION & EJECTMENT!
17 JUDGEMENT OF THE COURTS ENJOINED, V ATED, SET ASIDE
18 February 4, 2010 Signntllre:
19 /s/ John F. Hutchens, grantees ' ag t; Warden of the Gales, Forests, & Stxnnaries expert
20 Verification afldavit:
21 1, John F. Hutchens. hereby state that the same is true of my own knowledge, ex-
22 cept as to matters which are herein stated on my own information or belies and as
23 to those matters, 1 b iev hem t be t . i ed this day: February 4, 2010
24 Signature:
25 s/ John F. Hutc ns; Joint Venturer, Warden of the Gales, Forests, and Stannaries.
26 CITIZEN & AGENT OF RECORD for: T.W. Anmn & Iron Motmtnin Mines, Inc.
27
28
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Oalojpaj
.1 John F. Hutchens, joint ventlzrer, expert Flg rp

2 T.W. Armany owllery gralltee, joillt Venturer, yy , j yjyj
3 1 . P.O. Box 1 82, Canyons Ca. 945 16, 925-878-9 167 Jtjjt ) y. lgzycj yu-tyjajC; )- k; j gay T t4 2

. P.O. Box 992867, Redding, CA 96099 530-275-4550 aNIA
DE?v;'f csugm........w......j

5 Arman & Hutchens, owner & operator, aka tl-l-wo Miners'' absence ofdelectuspersonae.
6 Jardle Matheson Group, lron Mountain Inv. Co., Stauffer, Aventis, Astrceneca, Bayer Crop, & .
7

8 UNITED STATES DISTRICT COIJRT EM TERN DISTRICT of CAIN ORNIA
9 ADMINISTM TIVE INTERW NTION DECLARATORY & INJUNCTM  RELIEF
10 ARREST OF JUDICIAL TAKING BEFORE JUDGMENT INTERLOCUTORY APPEAL

11 EMERGENCY CITIZEN SUIT INTERVENTION WITH PROBABLE CAUME , .z 1 0 - (y - 0 2 5 2 r'v) W ' '12 IRON MOUNTAIN MrxEs, >c. & ) civil No,
13 T.W. AVMAN, DEFENDANTS ) HONOIUBLE JUDGE: JOHN A. MENDEZ
14 v. ) xolqcE: APPEAM NCE DE BENE ESSE
15 UNITED STATES OF AMERICA ) COMPLA>T Ix GTERU NTION & FoR
16 PLAGTVFS ) LEAVE To FILE Qtlo WARRANTO:

. '

17 IRON MOUNTA> MrxEs, INc. & IIIUANTtJM DAMNIFICATVS; QIJANTIJM
18 T.w.ARMAN, DEFENOANTS IMERUIT; QUANTUM VALESAT, QVARE
19 v. )IMrEmT; NAME CLEARIXG HEARwG!
20 cAuFoltxtx ) >'LAT cltEEx MINIXG msTmc'r PmoR
21 I'LAINTwFS lmcya LAw oF THE ArEx, THE A
22 Jorx'r Axo SEU RAL TRESPASSERS! IAND HUTCHENS CONSOLDATED CLA ,

23 uoLATloxs: jj 1983, 1985, 1986. ) iye. IRON MOUNTAIN MINES, INC. ET AL
24 241 j 242, j24s, j 3729. jj15 jlllab ) FREEHOLD ESTATE WmT OF ENTRY,b ,
25 CONSTITUTIONAL clG  RIGHTS 9905 ) WmT OF RIGHT, WRIT OF POSSESSION.
26 CERTIORARIFIED MxNoo tls j1257 ) INNOCENT LANDOWNER DEFENSES
11 NEGLIGENCE j803FALSE CLAIMS ) TAKGG REQUmING COMPENSATION
28 ,:6 jzcal j24:3 jc4a9a j241: j268: ) IJNLA- I;L OETMNER, QIJIET TITLE.

Q ..
Complaint in lntervention. Writ of R --oight Writ of Possessionq-leave to flle: No. 2:91-cv-00768-JAM-JFMQUO WARRM TO INCIDENTALAND PEREMPTORYM YNISTRATM  MANDAMUS

1
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hA IJNCPEDAATV IDUU OFAWFAM D N NWN UIRCUD
CERTIFICATE AND PROOF OF SERVICE

I declare under penalty of perjury under the laws of the United States of America that l am above
the age of eighteen years and that I am not a party to the action herein.
My name and address is: Michele L. Petts po box 182, Canyon, Ca. 94516
On the date entered below, I caused to be served on the United States Attorney General:

INTERVENTION COMPLAINT & CITIZENS' ARREST OF JUDICGL TAKING
SUPERSEDEAS BY RIGHT PETITION FOR STAY PENDING APPEAL RULE
INTERLOCUTORY APPEAL IN THE UNITED STATES OF AMERICA

COURT OF APPEM,S FOR THE NGTH CIJWUIT
CITIZENS OF THE UMTED STATES OF AMERICA STATE OF CALIFORNIA,
EX REL. ARMAN & HUTCHENS, AKA: TWO MINERS & 8000 ACRES OF LAND,
T.W. ARMAN and JOHN F. HUTCHENS, IRON MOUNTAIN MINES, INC. ET AL
Grantees, Patentees; Owner & Operator.

USDC-CES respondent & DEFENDANT
UNITED STATES OF AMERICA STATE OF CALIFORNIA; Grantors
WRONGFUL TAKING UNDER A FALSE PRETENSE OF OFFICIAL RIGHT

To be served by flrst class mail, postage prepaid, upon the following party by placing a true and
correct copy of the same in a sealed envelope with proper postage afftxed thereto and depositing
the same in the United States Mail addressed as follows:.

For the United States of America State of California
c/o EPA, et aI, Nancy Marvel & Kathleen Salyer
Oœee of the Regional Counsel; Supedund/cERcLA
75 Hawthorne St. San Francisco, Ca. 94105

For T.W. Arman and IMMI
William Logan, Logan & Giles
2175 North California Blvd.
Walnut Creek Ca. 94596

DECLARATION OF SERW CE
I declare under penalty of perjury under the laws of the United States of America that the
information contained in the Certïcate and Proof of Service is tnze and correct.
Executed on:

F b 8 2010 Signature: -'DATE: e ruary .
/s/ Michele L. Petti

Case: 09-17411     02/11/2010     Page: 30 of 30      ID: 7230966     DktEntry: 7


